
February 22nd, 2016
 Village of Phelps Zoning Board of Appeals Public Hearing held at the Phelps 




Community Center; 8 Banta St., Village Meeting Room; Phelps, New York.
Present:

Chairwoman: Pat Hemminger

Board member: Denise Schlossnagle


Board member: David Gruschow

Board member: David Clark



Board member: Vacant
Also present:
Deputy Clerk/Treasurer: Melissa Westfall; Code Enforcement Officer: Jim Murphy, Applicant Harry Bennett and Menzo Case of Generations Bank and Applicant Alan Francese.
Public: 
John Sweeney, Lynne Sweeney, Debbie Fisher, Bonnie Wellman and James Cheney.  
Chairperson Hemminger opened meeting at 7:04 p.m.
ZBA 03-15 – Generations Bank – Use Variance – 89 Main St.(2nd Floor)  
Harry presents the new information that was requested by the board which was, a survey map, the deed to the property and the use variance test. Harry contacted James Cheney about the alley and according to his survey & deed it’s a common alley. James Cheney said that if necessary he would give them an easement but he believes that’s common space for people to walk through and not his place to give an easement because it’s not owned by any one person. Harry states they will have contractors design the (2) 1 bedroom apartments. 
Chairperson Hemminger opens the public hearing at 7:06p.m. 

Bonnie Wellman- I’m not against the apartment but there are so many downtown and no parking. When I come to work in the morning I can barely find parking out back. Everyone now a days has 2 cars and they are parking all over. 

James Cheney- If I could I would be happy to give the bank and easement but according to my survey map no one owns it.

Dave Clark- That’s not correct.

Bonnie Wellman- I own 6ft behind my building.

James Cheney- Mine shows that I own 1ft off the building. According to my survey map I don’t own that to give an easement. 

James Cheney brings his survey map up for Dave Clark to clarify.  

Dave Clark- Everyone owns to the south side of the right of way. 

Chair Hemminger asks for any more questions from the public?
John Sweeney- There’s not much new information. 

Chair Hemminger- We have that they own part of that property for egress. 

John Sweeney- All of our properties own part of that and pay taxes on it.

Dave Clark- And everyone has the rights to use that.

John Sweeney- Only easements in my mind, to use that alley are for municipal workers and electrical meter people. 

Dave Clark – Your property is subject to that right of way. 

John Sweeney- Last month we discussed that supposed alleyway was for anyone going from their property to the parking lot would be trespassing unless you are a municipal or electrical meter reader. Is the only new information the survey map? No new floor plan?

Chair Hemminger- No, they are staying with their original plan both have access from the back. 

Dave Clark- Also the staircase to the right of John Sweeney’s building you have the right to access those to get to the apartment from Main Street?
Harry Bennett- Yes. 

John Sweeney- Access from the Main Street was only for 1 apartment but both can be accessed from the back. 

Dave Clark- Both apartments can be accessed from the back so Jim Murphy they only require one access?

Jim Murphy- Correct. 

John Sweeney- So the apartments could be accessed from the back, over land they don’t own?
Dave Clark- But they have access too. 

John Sweeney- Two of the four hardship tests don’t meet requirements so it would be a self imposed created hardship being a bank for over 100 years. It has never had an apartment over it. Since they bought the building back in 2009 the lack of a drive-up window hasn’t changed and parking hasn’t changed. They did not provide a rate of return, can a reasonable return be achieved? I don’t think they show this. I think this is a self imposed hardship because nothing has changed. Those of us that have apartments were grandfathered in. It is true that most all of us have apartments over our businesses but that’s because we were grandfathered in. When they bought the building they should have known there rate of return wouldn’t change. I request to deny this application.

Menzo Case- Phelps has had a decline in its business district. It would be a shame to have a downtown without a bank. We have had a decline in our deposits in Phelps. 
Menzo Case explains the expenses of the bank vs. the worth and how they are equaling a net loss at that bank. 

Menzo Case- We don’t want to displace the market, we would like to complement it. We cannot get a reasonable return from a bank building. We would like to rent to moderate income families not necessarily low income or over the top. We think this will add a little to our bottom line and not alter the neighborhood with several merchants downstairs and upstairs apartments, that shouldn’t change anything. I disagree with Mr. Sweeney. 

Dave Clark- Would you be able to supplement what you have with something that would be feasible and/or allowed in this zoning district?

Menzo Case- Yes, we have looked at more business office space but there was more of a demand for apartment space.

Dave Clark- Do you have any of that paperwork?

Menzo- Yes, they are a company out of Rochester who did that study for us. 

Chair Hemminger- Any questions? None.

Dave Clark- I think it’s reasonable to look at other options to see things that are zoning approved. 

Menzo Case- If we don’t get this plan passed we will have to reduce the number of employees or something along those lines. I don’t want to reveal our business plan but something like that would have to happen.

James Cheney- When we were re-writing the Village codes it was our intention to prevent this type of situation and allow this sort of downtown situation to go through without coming to the zoning board but it is not law yet because we are going through an update with General Code. 

 Chair Hemminger- We can’t act on it yet because it’s not law yet. 
James Cheney- I know I’m just making you aware of the Village Boards intentions. 

Dave Clark- I think it does conform to our overall plan.

Menzo Case- From our study we can get businesses to Farmington but that’s about it. 

James Cheney- To John’s point Jim Murphy can tell you that a lot had changed in the 2nd floor ADA code.  2nd floor old building offices don’t really work with the law changes but apartments do. 

Dave Clark- I would like to see that report. 
Chair Hemminger- Me too.

Dave Clark- Is that something you are willing to provide us with?

Menzo Case- Yes, but it also shows other areas on this study.

Denise Schlossnagle- Permitted uses are pretty limited for this zoning.
Menzo Case- The only thing I could do is renovate our 1st floor. 

Dave Clark- There really isn’t many things willing to go on your 2nd floor to make a profit at.

Chair Hemminger- Playing devil’s advocate, if the code was changed they wouldn’t need to even come before us to get a use variance correct? 

Jim Murphy- That’s correct. I would just issue a building permit.

Chair Hemminger asks if there are any further questions? None. 
Chair Hemminger closes the public hearing at 7:35p.m. 
David  Gruschow- So I think we all agree that the alley is common access and we are still working off the original floor plan?
Dave Clark- Correct. 

Chair Hemminger- I would personally be hesitant to rent an apartment with only one access. 

David Gruschow- I don’t even know if you could get out the front window?

Denise Schlossnagle- What is the timeline for the proposed zoning update?

James Cheney- Months within probably 6 months. The General Code review gave us a 2 year time frame and we are at the 1.5 year mark now. 

Dave Clark- So this has already been approved by the village board?

James Cheney- Yes, we discussed this situation and we are looking for that discussion in our minutes from our code review. At least 75% of the buildings downtown have apartments above them already, so really they are already conforming.
Dave Clark- I remember when we were going through the comprehensive plan that was part of our discussion as well with the downtown buildings.

Chair Hemminger- Lets review the letter and see if they meet the 4 criteria. I can’t wrap my mind around how these 2 apartments will give them a good rate of return unless they are going to charge an arm and a leg.
David Gruschow- I think your correct. So now the question is do we follow the law or what we think as a board?

Chair Hemminger- We can’t do that we have to abide by the law. 
Denise Schlossnagle- I agree they do not meet the 4 hardship tests. I could go against that as well but knowing that the code is changing I would allow it. 

Dave Clark- There is no reasonable return, it is self created but doesn’t mean a variance couldn’t be created.

David Gruschow- How many banks have been in there in the last 10 years? 2-3?
Dave Clark- There have been several.

Chair Hemminger- Is there any more questions? 

David Clark- Now the question is would you like us to go through the application and do a vote or would you like to withdraw?

Menzo Case- Sounds like you are going to deny it.

Chair Hemminger- If you rescind your application you could go to Jim Murphy in 6 months and get the permit you need.

Menzo Case- We will withdrawal our application, I’m glad your law will be changing because it fits the downtown to have the buildings set up that way.
Dave Clark- I agree with you it does fit down there. 

Menzo Case- We withdrawal our application. 

David Gruschow abstains & sits in the audience for the next application. 

ZBA 03-15 – Alan Francese – Use Variance – 120 Main St. 

 Chair Hemminger reads application. They are requesting a variance to sell fire apparatus and any and all clothing, equiptment and supplies used by Fire, EMS and Police departments (excluding guns and ammo.) . Screen printing, embroidering, UTV/ATV sales and services and Fire apparatus service and repair. 

Dave Clark- So you are looking for a variance for retail sales and repairs.
Chair Hemminger- Which is not allowed in this district.

Chair Hemminger opens the Public Hearing at 7:48p.m.

Alan Francese presents his application. He would like to open a repair shop for fire apparatuses that would services close to 3 counties which would be encompassing about 35 fire departments. 

Dave Clark- So what will you be repairing exactly?

Alan Francese- Vehicles related to Fire, EMS and Police doing oil changes, breaks minor repairs and install equipment. Regional is down the road and they do major repairs to big trucks that I won’t be doing. 
Dave Clark- Not heavy equipment repair just minor repairs directly with Fire, EMS and Police?

Alan Francese- Yes, down the road I would like to sell everything other than guns and ammo.

Dave Clark- So will you be like a Kawasaki dealer? Will the Fire Dept.’s be buying ATV/UTV from you?

Alan Francese- Not selling ATV/UTV’s as a dealer. I will just be selling the equipment that goes on it more or less.

Dave Clark- You will be doing embroidery on jackets etc. in the retail shop?

Chair Hemminger- Will you be selling the jackets or can they bring their jackets to you? 

Alan Francese- Yes both.

David Gruschow- Will there be an inventory of anything?

Alan Francese- There will be a limited inventory of boots, jackets and gloves.

Dave Clark- Are all the parcels of land owned by Weslor? On the county website it says the owner is Phelps Properties LLC on the parking lot parcel. 
David Gruschow- The parking lot is owned by Weslor. He bought that lot in Albany and paid the back taxes from Howies Auto.

Dave Clark- But who is Phelps Properties LLC? Is that part of Weslor?

David Gruschow- Not sure. 

James Cheney- Its probably Weslor just a separate LLC name. 

Dave Clark- Are you going to be buying or leasing? And what parcel of 120 Main St. is this application for? There is more than one tax map number for this property. 

David Gruschow- The correct response is both properties. 120 Main St. parking lot and building. Tax parcel numbers ending in 18 & 33. They will lease for now and possibly buy in the future.
Debbie Fisher- We will set up in 2yrs a plan to purchase at that point it will encompass everything. 

James Cheney- But is the variance for all 4 parcels or just 1? Forgive me Pat, but just to refresh my memory a use variance goes with the property for a life time use is that correct? It’s really important to know what property specifically we are talking about in B-O or C-2.

Jim Murphy- The map shows that everything is in B-O except POSH which is C-2.

Dave Clark- So all he is dealing with is in the B-O district? Is your intent to leave the front a parking area?
Alan Francese- Yes. 

Dave Clark- So what you are requesting is only for the rear/back building not the parking lot?

Debbie Fisher- His application needs to include the building and the parking lot.

Dave Clark- Will vehicles be for sale?

Alan Francese- There will only be 1-2 times a year vehicles will be out there.

Denise Schlossnagle- What about repairs will those vehicles be parked outside?

Alan Francese- No. Only 1-2 times a year will vehicles be outside for Festivals etc. Four (4) vehicles fit inside at a time. 

David Gruschow- Only provide a variance for 120 Main St. parcel ending in number 18?

Dave Clark- Yes, I don’t want to issue more variances then he really needs. That is what I am trying to clarify because no tax map number was written on the application. 

David Gruschow- The tax parcel needs to be included on the application?

Dave Clark- Yes, we need to know what parcel of land this application is for.

Debbie Fisher- The highlighted survey map is not a part of our official application.
Dave Clark- Ok.

Board is confused as to where/which parcel they are requesting the variance for at 120 Main St.

Alan Francese- I don’t want it for the front parking lot. I just want it for the building. 

Denise Schlossnagle- Did the original use variance application apply to all these lots?

Dave Clark- I don’t know. It’s not clear. They are all distinctly different parcels of land. 

Debbie Fisher- Just for the building. 
Dave Clark- So we will add tax map number 48.05-1-18.000 to the application. This parcel of land already had a variance in 1991 for a fabrication shop. So if you do something like that in there you won’t need a variance. For the retail side of it will it be like a store with hours of like 8am-5pm? Will people just be able to walk in?
Alan Francese- Yes. You can walk in buy vests, jackets and gloves etc. and get minor service and repair on trucks. 

Dave Clark- So would the Fire Dept.’s themselves order the truck then bring it to you to get all the equipment and attachments added to it? 
Alan Francese- Yes.

James Cheney- Is it that much modifying to the trucks?

Alan Francese- They are 99% ready to go when I get them. 

Dave Clark- You will basically be service and retail.

Denise Schlossnagle- Will you have any fuel storage?

Alan Francese- Just oil and waste oil probably.

Dave Clark- Is that permit-able Jim Murphy? 

Jim Murphy- I’m not sure I would have to look that up.
Dave Clark- Basically it will be small retail goods and selling vehicles but not a lot. Then light services and oil changes. There is already a variance for fabricating but that doesn’t sound like you’re going to be doing that. Prior to 2005 it was zoned a C-2. In the old code, service and repair was permitted then we updated the code and took that away. 

David Gruschow- What about Howies Auto that was previously there?

Dave Clark- That business is done and gone. 

Chair Hemminger- The code changed in 2005.

David Gruschow- They are fabricating in there right now.

James Cheney- But no retail.

Jim Murphy- Motor vehicle repair was not part of it. They didn’t do oil changes or work on engines but on the bodies. Theres a difference between fabrication and repair. 

David Gruschow- I think we all agree that Howies Auto was there.

Dave Clark- It’s done and gone. It hasn’t been there for years.

Chair Hemminger- It’s a mute point the parcel is now a vacant property. 

Debbie Fisher- I would love to see Alan Francese come in there and it seems like a good fit to that unique space.

Chair Hemminger- I agree. 

Dave Clark- I don’t think the use is bad.

Bonnie Wellman- I think would be a great asset.

David Gruschow- What is a B-O district?
Dave Clark- Business & Office.

David Gruschow- In this district there is a car wash, the PCC, the Weslor Building and parking lot etc. Only 2 of those things actually fit in this. What is the definition of the B-O district?
James Cheney- It’s not the role of the ZBA to legislate they can’t change the legislation. 

Chair Hemminger- Whether this is a correct district is not that’s the law.

David Gruschow- What makes this unique?

Chair Hemminger- We can only consider what is in front of us. 

James Cheney- The variance goes with the land if you add this to the fabricating variance what can’t go in that parcel? What concerns me is why would you want 10,000sq ft building to sell retail and repair a few trucks?

Chair Hemminger- But that’s his choice.

James Cheney- Correct, so what does he really want a building of that size for with a crane? That’s the concern with me, will it always stay just light repair? 

Alan Francese- I hope that after a few months I will have more than one truck there.

James Cheney- That’s my point how big? Not just light repairs and service?

Alan Francese- But I am still going to be doing light repair service work. If I get big enough and need to hire a diesel mechanic I’ll have to hire one. Its 10,000sq ft yes but ½ is probably office space.

James Cheney- When looking long term at what we want the community to be there’s a reason we have the laws that we have in place right now. 
Debbie Fisher- Are you not in favor of this? 

James Cheney- The reason I am saying this is because the Village Board made those laws for a reason and how many variances do we want to approve?

David Gruschow- Is it possible to grandfather back into the C-2?

Chair Hemminger- Not without Village Board action. 

David Gruschow- Not a ZBA question?

Chair Hemminger- Correct.

David Gruschow- I want to see if there’s any questions? Going over the hardships the rate of return is never possible in Phelps. 

Dave Clark- It just has to be reasonable.

There is talk between the board and the public about properties, districts, what is allowed and examples of businesses.

James Cheney- Light B-O is allowed in the manufacturing district. 

Bonnie Wellman- Everyone is hoping for a return. 

David Gruschow- Do you want to see a numeric calculation of a reasonable return?

Debbie Fisher- This process is so frustrating and having to prove the 4 hardships so if Jim Cheney wasn’t here would you still do the hardships?
Chair Hemminger- Yes, it’s not our place we as a board have to follow the code. 

Bonnie Wellman- So we have to go to the Village Board to get this code changed then.

Chair Hemminer- Yes, that’s where it would start.

Debbie Fisher, Chair Hemminger and James Cheney discuss things other than the application at hand.

Dave Clark- This board follows the laws. If that needs to be changed it goes to the Village Board then the Planning Board. 

Debbie Fisher- Scott Lord came to a Village board meeting to discuss this.

James Cheney- He came to ask about a variance which is not a Village Board issue. Not to have a zoning law and/or code changed.

David Gruschow- He is looking for someone to use it as he did. Online is still called Howies Auto when you search it. I would like to come back to the use test.

Chair Hemminger- That is a board discussion after the public has spoke. We as a board will discuss this.

David Gruschow- It doesn’t alter the neighborhood, no structural changes or effects on traffic. It was a Village barn till we tore it down. It’s not a self created hardship it was a C-2 district with fabrication yes , repair shop no.

Debbie Fisher- People create their own hardship it’s always going to be self created according to the law. 

Dave Clark- Just because it’s self created doesn’t mean it can’t be approved. 

David Gruschow- It’s still being used for fabricating today when it was purchased it was a C-2 district and Scott didn’t want it changed to a B-O district. 

Dave Clark- It can be used as anything as Jim said in light manufacturing. 
David Gruschow- I say we take the application back and add the tax map number and resubmit it with the correct tax map number.

Dave Clark- We are allowing the tax map number that’s not an issue but if you want to withdrawal the application for the repair portion to be removed you can.

Debbie Fisher- Jim Murphy what do you think?

Jim Murphy- The only hang up I have is the motor vehicle repair part.

Debbie Fisher- Pull the application and pursue another town.

Bonnie Wellman- We need to change the code here it’s sad.

Alan Francese- I’m pulling my application.

Dave Clark- Our hands are tied we have to abide by the zoning laws. 

James Cheney- I don’t think it’s a bad thing. I have told them that but he has never clearly defined what he wants to do exactly. So when he starts doing big vehicle repair there’s no taking that variance back. It will be with that property forever. When we Jim Murphy, Melissa Westfall, Debbie Fisher and I; met with them I told Debbie to get him to define what he wants to do, otherwise it will end up being a code enforcement nightmare.

Denise Schlossnagle- What is the logic behind the B-O district?

James Cheney- Its intended as a buffer zone because of the residential.

Denise Schlossnagle- Were the residents involved in that process?

James Cheney- Yes and Scott was a part of it and had a variance that would carry into the new district which it has and we had that discussion when this district was changed but it’s just how he is interpreting it. In the Village Boards mind that was correct and still is. 
Chair Hemminger closes the public hearing at 8:56 p.m.
Approval of January 18th, 2016 meeting minutes:  David Gruschow motions to accept meeting minutes as presented, 2nd by Denise Schlossnagle. Unanimously carried.  

Adjournment: 
With no further business; Pat adjourned the meeting at 8:59 p.m.

Respectfully submitted,

Melissa J. Westfall
Deputy Village Clerk/Treasurer 


