
 April 18th, 2016
 Village of Phelps Zoning Board of Appeals Public Hearing held at the Phelps 




Community Center; 8 Banta St., Village Meeting Room; Phelps, New York.
Present:

Chairwoman: Pat Hemminger

Board member: Denise Schlossnagle


Board member: David Gruschow

Board member: David Clark


Absent:
Board member: Paige Cheney 
Also present:
Deputy Clerk/Treasurer: Melissa Westfall; Code Enforcement Officer: Jim Murphy, Applicant Alan Francese.
Public: 
 Ken McAllister, James Cheney, Keith Lord, Scott Lord, Roger Westerman, Joan Graham and David Gruschow at 7:04pm.   
Chairperson Hemminger opened meeting at 7:00 p.m.
ZBA 04-16 – Alan Francese – Non Conforming Use Variance – 120 Main St. 
 Chair Hemminger invites Alan Francese to present his application. He is requesting a Non Conforming Use Variance to operate a Fire Apparatus Sales & Service Shop. He would also like to be able to sell any and all equipment or clothing used by Fire, EMS and Police agencies excluding guns and ammunition in the Weslor building located at 120 Main St. Before the change in code this building was used as a fabrication and repair shop. There was also a welding supply store located in the building. The proposed use was permitted before the zoning change and should be considered as grandfathered property. 

Keith Lord- I am an attorney and Scotts brother. According to Town Law 267B there are 4 hardships you have to follow. 
Chair Hemminger- We are aware of the 4 hardships per Village Law and we need to see proof of those. Do you have proof?
Keith Lord- Yes.

Chair Hemminger- We need it in writing. 

Keith Lord- Can we do an affidavit now?
Chair Hemminger- We need to see the 4 hardships in writing. 

Keith Lord- This is a unique circumstance.

Chair Hemminger- He has not proved a reasonable return we are a Zoning Board of Appeals we need something that proves these hardships. Debbie knew all of this information from last meeting and I’m sorry if she didn’t explain that to you. Jim Murphy were they not given the paper work?

Jim Murphy- Yes it comes with the Zoning Board Application explaining all the information you need to have. 

Scott Lord- I am having trouble understanding why a use variance is even required.

Chair Hemminger- It is Jim Murphy’s job as the code enforcement officer’s call so you need to provide us with the information. We have to follow the law as Keith should know.

Scott Lord- But Pat…

Chair Hemminger- Scott don’t but Pat me. We have to follow the letter of the law.

Scott Lord- But the use is no different than past variances. 

Chair Hemminger- That is not our call its Jim Murphy’s call. 

Jim Murphy- I am rejecting the Repair Shop.

Scott Lord- We were registered with the State as a repair shop. And it once was allowed there. 
Chair Hemminger- Things have changed it’s no longer a C-2 district it’s a B-O.
Scott Lord- Would the grandfathering it in apply?

Chair Hemminger- No because it is Jim Murphy’s call. We need all the documents necessary to gather information in order to make a decision. 

Scot Lord- So the previous variances is not enough documentation for you is that correct?

Chair Hemminger- That is not our call.

Scott Lord- Isn’t that documentation enough?

Chair Hemminger- It is up to Jim Murphy. We cannot make that decision. 

Dave Clark- If it is a pre-existing non conforming use then that’s Jim Murphy’s call.

James Cheney- I’m confused by changing the application to non conforming has it been determined that the use has been continued? And are they asking for non conforming or a use variance? What’s the request?
Keith Lord- They are asking for a continuation of a non conforming use variance.

Dave Clark- That says two different things you’re either asking for non conforming or a use variance.

Denise Schlossnagle: What you’re asking for is an oxymoron. It can’t be both. 

Scott Lord- I seem to be at a crossroads here if you’re asking for a hardship I have had this building for sale since 2010. 

Chair Hemminger- Show us that in writing other than word of mouth. Have Debbie write something up on letterhead proving this. 

Scott Lord- We moved out in March we don’t use it much it’s a tax burden we’ve had parking lot issues, garbage issues and dumpsters I am done with this real-estate. I’ve tried to sell it to Alan Francese trying to use this place very similar to what I did. The only thing we did not sell was vehicles we did repair work, retail, fabricating etc. I don’t know what else this could be used for. Other than some type of garage or shop the building is built for that purpose. I can’t afford to change it to sell it. But we need to come up with something for this building to be useful and make it look nice and not an eye sore. You can give him hours to follow, and regulate what he puts outside. If he’s not  polluting the water or air what’s the difference? His business could be an asset and I feel like all I’m doing is jumping through hoops. I don’t get it.
Dave Clark- We are not opposing it we just have to have certain proofs it’s not that we don’t like it. What you are requesting on the application is two different things. You had fabricating, repair and retail which was permitted & a variance was granted since some of the things were allowed and some were not. Is the retail shop there currently?
Scott Lord- No.

Dave Clark- Is the vehicle repair and service still there?

Scott Lord- No not on a regular basis. 

Dave Clark- So what I am hearing is no. Those uses have currently stopped and not continued. So you need a use variance. You can’t go under non conforming because you haven’t continually been using that building for those things. Show us the 4 hardships. Debbie can show us how many people have attempted to purchase the property, show us why it’s not selling etc. 
Debbie Fisher- Would it have to be Scott showing that on an application or Alan?

Dave Clark- No it can be Alan, Scott being the owner also has to approve the application. 

Debbie Fisher- So showing you the listing and how long it has been up wouldn’t hurt.

Dave Clark- Yes, on letterhead you can show who you have showed it to sign it and give it to us. We have to evaluate it but we have to have information to do so.
James Cheney- It’s not weather its feasible for Alan to go into that space that’s not relivant. The reasonable rate of return is for any use of the building. 

Chair Hemminger- Show us you have tried.

Dave Clark- What we are asking is to proving a hardship, show us estimates and information we can use to determine this. 
Chair Hemminger- Show us you have tried to put offices in there or anything that is an allowable use in that district.

Scott Lord- It’s not attractive for office space. 

Dave Clark- So write us that, tell us why it’s not. Pick out some of the more practical allowed uses for that building and why they can’t fit or find a study. 
Scott Lord- Let’s face it it’s not Victor. 

Dave Clark- The law in Victor is the same as here. 

Scott Lord- I understand. I don’t understand why it has to come to this point. I will show you some numbers from and estimate back in 2007 but I can’t pay to have a new one done. 
Dave Clark- We don’t need exact numbers just an estimate.

Scott Lord- I’ll show you why I made the determination to do what I did and why I left. It’s a land locked building but it would make a nice building for someone. 

Dave Clark- The building is conclusive. We can only focus on zoning that’s it and we need information to do that.

Scott Lord- So what you would like to see is estimates for permitted uses, lack of rent, taxes, estimates to re-purpose the building for permitted uses.

Dave Clark- Debbie could you get around some realisate information like why people aren’t buying it or interested in that space for the permitted uses acceptable there? If we could have something like that in writing.
Debbie Fisher- If we do all this will it come back to the servicing and repair issue?

Chair Hemminger- It depends on the information that you provide to us to make that determination.

Dave Clark- Even if we grant a use variance they would still go to the Planning Board with what he intends to do and the mitigating of hours and other stipulations. So the Planning Board would issue your special use permit.

Alan Francese- What’s the definition of a parking lot?

Dave Clark- I could look it up for you in the definitions but why do you ask?

James Cheney- Legally they are two different parcels the building and the parking lot.

Dave Clark- I think I know what you’re getting at. Last meeting I asked which parcel you were asking for the use variance on just the building, just the parking lot, or both because they are all different parcels. 

Chair Hemminger- Current code has no definition of a parking lot. 

Jim Murphy- We have regulations for parking spaces but that’s about it. 

Dave Clark- In new code there is a definition for Park or Parking, Parking Area, Parking Space etc. 
Debbie Fisher- So the special use permit comes from the Planning Board?

Dave Clark- Yes.

Scott Lord- So once we gather all of this information up we bring it back to you?

Dave Clark- You submit the information to Melissa and she will get it out to use to review. 

Debbie Fisher- What is the 4 part test so we have those?

Dave Clark- The first is to realize a reasonable rate of return.
Chair Hemminger- We need to see facts and figures.

Scott Lord- Define that.

Dave Clark- We want to see why you can’t get money in order for you to get a reasonable rate of return. 

Scott Lord- As far as rents incurred are you looking for this type of information from an accountant. 

Chair Hemminger- You need to show us you have tried to sell the property for what is allowed in that district. 

Dave Clark- For what’s permitted in that zone and how it would be too expensive to repurpose that building if that’s the case. That’s the information you need to present to us, we need to see those comparisons. 

Scott Lord- It would be all hypothetical’s.

Chair Hemminger- So your saying prior to this you haven’t tried to rent or sell this place for what is allowable in this district?

Scott Lord- Only for businesses doing similar work as I was doing in the building. But it has been for sale for a while now. I guess where I’m going is after I show the burden of proof, is who’s to say after I get all of this information that there won’t be any more questions?

Dave Clark- Those are the things we would have to review.

Scott Lord- If I go through all of this are you still interested in this property? (Question was directed to Alan Francese)

Alan Francese- No this is ridiculous. I’m not dealing with these people. 

Dave Clark- As people of the community we may like your plan for the building but as ZBA members we need to see certain things.

James Cheney- For future reference there is no such thing as “grandfathered” it’s the continuation of a non-conforming use but not grandfathered in there is nothing in our code for grandfathering.   
Dave Clark- Will you be continuing with this application or will you be with drawing?

Scott Lord- Yes, we are withdrawing the application. I’m not going through getting all of this information if Alan isn’t interested. It could be a few months till we get all that then we would have to go to the Planning Board.

James Cheney- Yes, then add on at least another 30 days to go to Ontario County because its within 500ft of a state highway. 

Debbie Fisher- If we got the information back to you as soon as we could would you be able to meet with us sooner?

Dave Clark- We meet on the 3rd Monday of every month if there’s business. We need time to review all applications before we can meet about them. We also need time to get the meetings published and post public notices. 

Debbie Fisher- Thank you for explaining all of this. Now I understand what you need to see. 
Chair Hemminger closes the Public Hearing at 7:44p.m.
Approval of February 22nd, 2016 meeting minutes:  Dave Clark motions to accept meeting minutes as presented, 2nd by Denise Schlossnagle. Unanimously carried.  

Adjournment: 
With no further business; Pat adjourned the meeting at 7:45 p.m.

Respectfully submitted,

Melissa J. Westfall
Deputy Village Clerk/Treasurer 


