FINAL 
Town of Phelps Planning Board
Meeting Minutes
August 25, 2016
1. Call to Order
Acting Chairman Kenny Sontheim called to order the regular meeting of the Town of Phelps Planning 
Board at 7:00 p.m. on August 25, 2016 at the Phelps Town Court and Meeting Room.  Present were: Stephanie Kelly, Chairperson Collette Barnard, Steve McCarrick, Kenny Sontheim, and Dan Hurdle.  Chairperson Collette Barnard and Zoning Officer Ed Clark were absent.  Public attending: Supervisor Norm Teed, ZBA Chairman Scott Fremouw, ZBA member Jeff Caves and Stephen Vlasak. 

2. Pledge of Allegiance

3. Introduction of Board Members

4. Approval of Minutes 
The Minutes from the July 28, 2016 meeting were considered.  Mr. Sontheim asked that wording in the third paragraph on page 3 which reads: “Mr. Sontheim stated that a landowner…” be revised to: “Mr. Fremouw stated that Mr. Clark had informed him that a landowner…” 
Mr. Hurdle moved to accept the minutes with Mr. Sontheim’s changes.  Mr. McCarrick seconded.  
Ms. Kelly abstained.  All in favor, motion carried.

Acting Chairman, Mr. Sontheim, acknowledged Mr. Fremouw, Supervisor Teed and Jeff Caves who were in the audience and asked if they had a specific purpose for coming and that the Board’s agenda had only one item which was to continue discussing recommendations on water preservation legislation. Mr. Fremouw replied yes, that he had come to discuss the draft solar legislation.  Acting Chairman Sontheim suggested the Planning Board move to address this topic under old business.  All were in favor. 

5. Old Business
Solar Legislation Review 

Mr. Fremouw stated that the ZBA had some concerns regarding the latest revisions and additions to the proposed legislation.  Mr. Fremouw then made available to the Planning Board members the draft minutes of the last ZBA meeting which took which took place on August 18, 2016 in which five concerns were addressed.  

Item 1.  Mr. Fremouw read the ZBA’s concern which is as follows: “Prime Farmland: This was not spelled out well.  There is no land in the town that is more prime than any other.  Who will perform the tests to determine the soil type?  The board felt it was too restrictive.”  Mr. Fremouw stated that as presented it makes it sound like there is no place in the town to put these solar utilities.  Mr. Sontheim replied that they went with the USDA definition and the recommendation of Mr. Peck from the Agricultural committee to not allow these solar projects on prime farmland within the R-AG Zone District, and that there are other sites within the R-AG District that would not be considered prime farmland.  Mr. Fremouw asked how that would be decided.  Mr. Sontheim stated the board would decide as part of the review process if the land was prime or not.  Mr. Fremouw questioned the ability of the planning board to make that determination on a landowner’s property. Mr. McCarrick stated that landowners want these utilities but most farmers who rent the land do not. Mr. Fremouw stated that the legislation is good but the town needs to be cautious about telling someone no, adding that being too precise provides for no wiggle room.  Mr. Caves stated that the prime farm land would be looked at as part of the review criteria for a special use permit. Mr. McCarrick stated that since its inception the Town of Phelps is a self-supporting farm community and if too many of these solar utilities are allowed then farming will go away and a lot of people will be unemployed.  Mr. Caves stated there should be a limit of how many are allowed to come into the town based on the grid and added that Mr. McKinney suggested a cap of 1%.  Mr. Hurdle stated that the prime farm land definition could include a restriction of 5%.  Mr. Teed added that it would be more economical to have it located near the grid.  Mr. Caves stated that no one wants these utilities on 
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prime farm land but was still unsure how to do it with the proposed mechanism.  Mr. Hurdle stated that he had talked to a solar company out of Geneva and was told no one thought there would ever be a surplus of solar applications coming into the towns so no restrictions on prime farm land were ever put into place.  Mr. Sontheim stated that he had contacted Cornell Cooperation Extension and spoke with Russ Weltzer asking for a map showing the types of soils in Phelps and was told that all soils in the township are rated prime and that he did not have such a map.  

A brief discussion took place regarding Ag and Markets soil classification and if there was a DEC overlay
Showing the soil classifications within the Town.  No one was aware of the existence of such a map. 
Mr. Teed stated that the town cannot tell a farmer what he can do with his lands.  Mr. Sontheim replied that the initial thought process was to permit these utilities in every district but require a special use 
permit and prohibit installation on prime farm land in the agricultural district.  Mr. Sontheim noted that the Town has zoning in place which does tell landowners what they can and can’t do with their property – for example, whether it can be used for commercial or residential uses, and how much can and can’t be developed on a property.  Mr. Teed gave the example of a landowner renting to a farmer and the landowner decides to put up a solar utility to which the farmer has no say and the result is a loss of agricultural land use.  He also stated that prime farmland is affected by how the land is worked.  

Discussion took place regarding the 4,000 square foot cut off from a minor to a major solar application.  
Mr. Sontheim noted that this was the standard used by the Town of Geneva, that the Planning Board confirmed with the Code Enforcement Officer Ed Clark, that there are currently no solar collectors over 4,000 square feet existing now within the Town so that all the current facilities built by individuals would be allowed and conforming.  For all those facilities under 4,000 square feet, no site plan review would be required – the individual could go in and get a building permit from the Town.  The Planning Board felt that for those facilities over 4,000 square feet – which is a major application within the R-AG district, that a special use permit should be required.  Mr. Caves asked why the special use permit is needed once the square footage jumps beyond the 4,000 square foot threshold.  Mr. Sontheim replied by requiring a special use permit greater scrutiny can take place where the boards can review the land characteristics and that the ZBA can ask questions of an applicant that the Planning Board cannot.  

Item 2.  Mr. Fremouw asked why a major solar utility is not allowed in an R-1 district, adding that there are some large R-1 areas in the Orleans area.  Mr. Sontheim stated he would gladly add it in; the Board used what the attorney had put in the Geneva code which we understood was what the ZBA was in favor of.  Mr. Fremouw stated that the ZBA suggests an overlay be put into place, allowing only a certain percentage of land be used in the RAG district.  Mr. Sontheim asked in return how the ZBA proposes to decide what is and isn’t allowed in that percentage of land.  He explained that the town should make it clear that solar utilities are desirable in the township but not on prime property.  Mr. Fremouw stated that the farmer should make that determination.  

Item 3.  Mr. Teed brought up the subject of adequate screening and landscaping.  Mr. McCarrick stated that landscaping legislation is already in place for site plan review and the planning board would make a recommendation.  Mr. Sontheim noted while the Town adopted landscaping legislation, the Planning Board’s recommendation of having a required minimum requirement for landscaping for new development was not agreed to by the Town Board; instead, the Town Board adopted legislation where landscaping is a negotiated item and the Town hasn’t had good success in this area.  When asked how better results could be had, Mr. Sontheim replied saying board members from all Town boards need to make landscaping a priority.  Mr. Teed also addressed the potential for glare on the roadways.  Mr. Sontheim stated that they changed the wording in the sample code from should to shall and there should be specific landscaping treatment to minimize glare on the roads and the neighboring properties.   Mr. Fremouw stated that the town could require a berm be installed. Mr. Caves stated that the town needs to address the character of the neighborhood and that it should be spelled out.  Mr. Sontheim stated that he will change the language for the glare and landscaping. 





Page 3 - Town of Phelps Planning Board Meeting Minutes August 25, 2016 – FINAL


Item 4.  Mr. Caves asked about the bonding, whether it was legal and how the dollar amount would be determined.  Mr. Sontheim replied it is legal.  Mr. McCarrick stated the bond would equal 125% of the cost of the installation.  Mr. Fremouw asked if the town would require the solar company to carry the bond.  Mr. Sontheim replied yes.  Mr. Fremouw suggested that the code specify that the solar company is responsible to carry the bond.  Mr. Sontheim replied that the town has no idea who will be initiating the application and felt it best to require but leave it open until it can be determined at initial review.  Mr. Teed asked if the bond payment would be made out to the Town of Phelps.  Mr. Sontheim replied yes. Mr. McCarrick also suggested that the zoning office obtains proof every year that the utility is still in effect.  

Item 5.  Mr. Sontheim asked what the ZBA reference to Schedule A is in the Wind Energy legislation as the wording in the minutes state “Schedule A.  Come up with a better mechanism for clarity using the example of the existing Wind Energy code wording.  Mr. Caves stated that ZBA board member Brooks McKinney read through the proposed legislation and suggested that the code be worded in a similar fashion to the current wind energy which he feels is a good example and spells out the correct procedures for the applicant and the board.  

Mr. Sontheim thanked Mr. Teed, Mr. Fremouw and Mr. Caves for attending the meeting and stated that both boards need to consider the best way to go forward on the legislation.  He further stated that he would make the changes discussed for items 3, 4 and look at what was suggested for item 5 and that both Boards should consider how to address concerns for items 1 and 2. 

Supervisor Teed asked if the Planning Board would forward the draft legislation on to the Town Board before it goes to the Town attorney for his drafting so they could discuss it.  Mr. Sontheim noted this is not normal procedure, usually the draft legislation goes to the attorney first so that when it comes to the Town Board they know it meets the legal requirement for becoming a law, since none of the Planning Board members have a legal background, and so long as that is understood, the Planning Board would gladly have the draft go to the Town Board before sending it to the attorney. 


Modification to the Water Preservation Legislation 

Mr. Sontheim approached the board with two basic questions for thought and review.  He presented the board with a copy of the DEC wetlands map which shows the streams and creeks in the town as well as the larger blue lines depicting the outlet and Flint Creek.  

1. Does the board want to include the perennial creeks located in the town as part of the legislation or just the outlet and Flint Creek.  Ms. Kelly stated that she felt the creeks should be included.  Mr. McCarrick stated some of them only flow in the spring and autumn time.  Mr. Sontheim stated that only those that flow year round would be considered.  Mr. Hurdle suggested they start with the outlet and Flint Creek but do them all.  The other board members agreed.  

2. Does the board want to use just the DEC definition of a wetland or go beyond that. He stated that he is fine with the DEC definition.  Mr. McCarrick agreed. 
Mr. Sontheim explained that this is the last piece of legislation which the board can write to protect vegetation in the town and that the creek and outlet still have some good tree cover and vegetation left.  He stressed the importance of protecting the ongoing health of the water supply, reiterating that protecting 40 feet around a year-round waterway is not too onerous and once again acknowledging that everything already existing will be grandfathered in.  He added that the town does not want to impede the farmers from using their ditches but believes it is important to save the features that are already flowing.  He further stated that good stewardship of the town is essential along with proper enforcement to promote greater transparency. 
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Mr. Sontheim stated that the board can use the DEC wetlands map of the town to identify all the perennial streams and that he would once again consult with Mr. Peck and the Agricultural Committee. 
6. Adjournment 

Acting Chairman Sontheim asked for a motion to adjourn the meeting.  Motion to adjourn was made by Mr. McCarrick.  Ms. Kelly seconded.  All in favor, motion carried.  Meeting adjourned at 8:58 p.m.  
Respectfully submitted,

Amy Sitterley
Recording Secretary


 






